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Immigration and Naturalization Service, Justice § 239.2

SOURCE: 62 FR 10366, Mar. 6, 1997, unless
otherwise noted.

§ 239.1 Notice to appear.
(a) Commencement. Every removal

proceeding conducted under section 240
of the Act to determine the deport-
ability or inadmissibility of an alien is
commenced by the filing of a notice to
appear with the Immigration Court.
Any immigration officer performing an
inspection of an arriving alien at a
port-of-entry may issue a notice to ap-
pear to such an alien. In addition, the
following officers, or officers acting in
such capacity, may issue a notice to
appear:

(1) District directors (except foreign);
(2) Deputy district directors (except

foreign);
(3) Assistant district directors for in-

vestigations;
(4) Deputy assistant district directors

for investigations;
(5) Assistant district directors for de-

portation;
(6) Deputy assistant district directors

for deportation;
(7) Assistant district directors for ex-

aminations;
(8) Deputy assistant district directors

for examinations;
(9) Officers in charge (except foreign);
(10) Assistant officers in charge (ex-

cept foreign);
(11) Chief patrol agents;
(12) Deputy chief patrol agents;
(13) Associate chief patrol agents;
(14) Assistant chief patrol agents;
(15) Patrol agents in charge;
(16) The Assistant Commissioner, In-

vestigations;
(17) Service center directors;
(18) Deputy center directors;
(19) Assistant center directors for ex-

aminations;
(20) Supervisory asylum officers;
(21) Institutional Hearing Program

directors; or
(22) Deputy Institutional Hearing

Program directors.
(b) Service of notice to appear. Service

of the notice to appear shall be in ac-
cordance with section 239 of the Act.

§ 239.2 Cancellation of notice to ap-
pear.

(a) Any officer authorized by § 239.1(a)
to issue a notice to appear may cancel
such notice prior to jurisdiction vest-

ing with the immigration judge pursu-
ant to § 3.14 of this chapter provided
the officer is satisfied that:

(1) The respondent is a national of
the United States;

(2) The respondent is not deportable
or inadmissible under immigration
laws;

(3) The respondent is deceased;
(4) The respondent is not in the

United States;
(5) The notice was issued for the re-

spondent’s failure to file a timely peti-
tion as required by section 216(c) of the
Act, but his or her failure to file a
timely petition was excused in accord-
ance with section 216(d)(2)(B) of the
Act;

(6) The notice to appear was improvi-
dently issued, or

(7) Circumstances of the case have
changed after the notice to appear was
issued to such an extent that continu-
ation is no longer in the best interest
of the government.

(b) A notice to appear issued pursu-
ant to section 235(b)(3) of the Act may
be canceled under provisions in para-
graphs (a)(2) and (a)(6) of this section
only by the issuing officer, unless it is
impracticable for the issuing officer to
cancel the notice.

(c) Motion to dismiss. After com-
mencement of proceedings pursuant to
§ 3.14 of this chapter, Service counsel,
or any officer enumerated in paragraph
(a) of this section may move for dis-
missal of the matter on the grounds set
out under paragraph (a) of this section.
Dismissal of the matter shall be with-
out prejudice to the alien or the Serv-
ice.

(d) Motion for remand. After com-
mencement of the hearing, Service
counsel, or any officer enumerated in
paragraph (a) of this section may move
for remand of the matter to district ju-
risdiction on the ground that the for-
eign relations of the United States are
involved and require further consider-
ation. Remand of the matter shall be
without prejudice to the alien or the
Service.

(e) Warrant of arrest. When a notice to
appear is canceled or proceedings are
terminated under this section any out-
standing warrant of arrest is canceled.

(f) Termination of removal proceedings
by immigration judge. An immigration

VerDate 11<MAY>2000 08:52 Feb 21, 2002 Jkt 197025 PO 00000 Frm 00455 Fmt 8010 Sfmt 8010 Y:\SGML\197025T.XXX pfrm01 PsN: 197025T


		Superintendent of Documents
	2014-12-12T13:11:55-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




